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Abstract

Each organization is faced with the problem of recruiting staff to meet the needs of the tasks
carried out in the organization. This process is becoming more and more complicated every
year, among others, due to the greater mobility of employees, and thus the increase in the
number of applications for open positions in recruitment processes. One of the key stages of
the recruitment process is to obtain relevant information concerning job applicants. The purpose
of this article is to present the results of the survey on a group of 76 organizations that conduct
online recruitment in Krakow (Poland) in terms of obtaining data on employees by these
organizations within the framework of the applicable legal framework in this area. In the case
of more than half of the organizations analyzed (52.63%), they collected redundant data on job
applicants, thus exceeding the scope of data collection permitted by the provisions of Polish

labor law.
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1. Recruitment and Selection

One of the key processes in an organization in the area of human resource management is the
hiring process that consists of two elements: recruitment and selection. Recruitment can be
defined as the process of collecting a database of candidates who meet the requirements for
vacant positions in the corporation, while the selection process is the selection of the right
candidate for a given position from among the pool of applications obtained in the recruitment
process [37]. Some researchers consider the recruitment process to be the principal HR process
because recruitment defines the group of people around whom other processes will take place
[20]. However, it should be borne in mind that employing the most competent employees will
become more and more difficult over time, due to the increasing competition among employers

for such employees [39].

Currently, in the area of recruitment and selection, employers are increasingly using artificial
intelligence tools, including estimating staffing needs, creating job descriptions, building
targeted advertising campaigns (employer branding), evaluating incoming applications in terms
of compliance with requirements, carrying out psychometric candidate tests, background check
of candidates, technical support of candidates via chat bots, or automatic appointment of
candidates [40]. Artificial intelligence (Al) is defined as a set of technologies that can collect,
process, and take actions using data in a way that simulates human intelligence [5]. One of the
key elements of artificial intelligence is machine learning (ML), i.e. creating and developing

algorithms that enable self-learning and self-improvement [18].

The Al tools used in recruitment and selection processes allow collecting and analyzing large
amounts of data in a short time, significantly reducing the costs of conducting these processes
[27] and allows to carry out some stages of recruitment and selection to a highly automated
level, including: screening of the application [43], interviews with candidates [23] including
automatic video interviews [3], ending with employment decisions [18]. Furthermore, in some
cases, Al turns out to make better choices in the recruitment process than human choices,
allowing a broad-spectrum analysis of the candidate and his possible interactions in the work

environment [11].

Artificial intelligence enables the use of data from various sources, both applications submitted
by candidates and publicly available sources (including official registers, on-line forums or
social media), their analysis and synthesis and reporting to the recruiter according to the

required criteria [30]. Furthermore, the use of natural language processing (NLP) technology
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enables the analysis of the data obtained, both the applications submitted by the candidates, the
interviews they conducted with them, and the analysis of their activity on social media to assess
their usefulness in the organization [17]. Additionally, Al enables a more flexible approach to
data analysis, as it enables its multispectral analysis, which enables the identification of more
complex, non-linear relationships, which allows drawing a wider spectrum of conclusions [32].
Thus, artificial intelligence algorithms enable a significant increase in efficiency (saving time,
effort, or resources) in the implementation of recruitment and selection processes and increase

the chance of selecting the right candidates [18].

People have a natural tendency to distrust novelty, especially when they do not fully understand
the mechanisms of new solutions [24]. The rapid development of modern Al technologies
means that they interact with people faster than humans are able to fully understand these
mechanisms, which creates distrust towards Al, especially since Al is perceived as a mechanism
devoid of emotions [3]. Distrust towards Al can translate into distrust towards the recruitment
process and the organization. The lack of trust or its insufficient level, in turn, affects the results
of the recruitment process [22]. In the European Union, legal regulations have been introduced
to obtain the consent of job candidates for the use of their personal data in systems that

automatically process such data, thereby favoring the transparency of HR processes [33].

Taking into account the theories of organizational justice, the recruitment process should be
viewed primarily from the perspective of procedural justice, which can be defined as the
participant's belief that the methods used in the process in which he participates are fair,
satisfactory, and impartial in themselves [44]. Job applicants perceive the fairness of the
recruitment process from different, individual perspectives, guided by their own set of criteria,
which, however, are based on certain dimensions common to employees: the relationship of the
selection process with work; the opportunity to demonstrate skills; the way the candidate is
treated; relevance of the questions asked [36].

The relationship of the selection process with work is presented through the prism of the
candidate's perception of tests or other tools used in the process in the context of the job they
are applying for. Therefore, the candidate for a job evaluates to what extent the recruitment
process checks his knowledge and skills that can be used effectively in the position for which
he is applying [16]. Job candidates want to be able to actively demonstrate their skills and
present their experiences - recruitment procedures that allowed process participants to
participate in them are considered fair [19]. Research conducted in this area indicated that job
candidates deprived of the possibility of freely presenting their own competences and asking
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questions during the recruitment process perceived the process as less fair than the candidates
who had such an opportunity [1]. Organizational justice theories emphasize the importance of
how the participants in processes in the organization are treated, including recruitment
processes, where not only the process itself is evaluated, but also the manner in which the
process and its results are communicated [7]. Of particular importance in evaluating the fairness
of recruitment processes is honesty in the process of communication with job candidates and
the need to ensure uninterrupted and open two-way communication between the candidate and
the employer [16]. Importantly, the perception of the recruitment process as fair is also
determined by the speed of receiving feedback - candidates expect that they will receive it as
soon as possible, otherwise the perception of the organization's justice decreases [14]. Research
on recruitment process participants showed that when applicants received rapid feedback, their
perception of fairness of the recruitment process was higher, also in a situation where the final
result of the recruitment process was not favorable to them [12]. The appropriateness of the
questions asked applies both to asking questions that enter the private sphere and to expressing
views characterized by prejudices [16]. All procedures should treat job applicants in the same
way, without bias, and decision makers should strive to prevent personal interests and avoid
prejudices at every stage of the process [8]. Applied recruitment procedures will be perceived
by job applicants as more acceptable when they feel that they are widely used. They will assume
that the fact that a given recruitment procedure is widely used shows that it is good, appropriate,
and does not result from prejudices [36]. Recruitment participants may perceive it as violating
the sense of procedural fairness taking into account numerous criteria. Unknowing enough
about how Al mechanisms work can make them feel that the outcome of the process is
inadequate [21]. They will similarly assess the recruitment process when they do not know the
scale of Al use in recruitment or when this information will be provided to them in the process

in an incomprehensible way [45].
2. Protection of Personal Data in the Recruitment Process

Recruitment and selection processes are based on the employer's data about the candidate for a
job. In light of the law in force in Poland, the processing of personal data of job applicants takes
place on the basis of the provisions of the Act of June 26, 1974, the Labor Code (as amended)
and Regulation (EU) 2016/679 of the European Parliament and of the Council of 27 April 2016
on the protection of individuals with respect to the processing of personal data (hereinafter
referred to as the GDPR) [35].
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The processing of personal data on the basis of the GDPR is lawful only in the cases specified
in the regulation, and it is a closed catalog. However, for the processing of personal data to be
lawful, it is sufficient that at least one of the six conditions occurs:

e the data subject has given consent to the processing of his or her personal data for one
or more specific purposes;

e processing is necessary for the performance of a contract to which the data subject is
party or in order to take steps at the request of the data subject prior to entering into a
contract;

e processing is necessary for compliance with a legal obligation to which the controller is
subject;

e processing is necessary to protect the vital interests of the data subject or of another
natural person;

e processing is necessary for the performance of a task carried out in the public interest
or in the exercise of official authority vested in the controller;

e processing is necessary for the purposes of legitimate interests pursued by the controller
or a third party, except where such interests are overridden by the interests or
fundamental rights and freedoms of the data subject which require protection of personal

data, in particular where the data subject is a child [34].

According to the Polish Labor Code, Article 221 § 1 indicates a closed catalog of data that the
employer may request from a job candidate, that is,

e first name (names) and surname;

e date of birth;

e contact details indicated by such a person;
e education;

o professional qualifications;

e the course of previous employment [42].

Although specific provisions allow an employer to request that a job applicant provide other
data when applying for a job in selected professions, this applies to a narrow group of
professions and, as a rule, the employer has limited possibilities of obtaining data on a job
applicant only to the data specified in the Labor Code [9]. Importantly, the candidate for a job
might give to the potential employer the data on education, professional qualifications, and the

course of previous employment only if these data are relevant to perform work in a specific
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position [35]. According to Article 22'b § 1 of the Labor Code, the employer can also process
other personal data of a job applicant based on the consent obtained from the candidate, but this
may only apply to data that the job applicant provided on his own initiative [42]. One of the
basic conditions determining the validity of the candidate's consent to the processing of data
other than those arising directly from the provisions of the Labor Code is the candidate's
voluntary consent to the processing of his data. This means that the candidate must have
autonomy when making decisions about consent (as well as refusing such consent) to process

a catalog of personal data other than that provided in the provisions [26].

As a rule, the GDPR prohibits the processing of personal data from certain categories, unless
specific provisions require the processing of such data, in which case data from these categories
are treated as particularly sensitive and are subject to greater legal protection. The data which,

in principle, are not allowed includes:

e racial and ethnic origin,

e political views,

e religious or philosophical beliefs,
e membership of trade unions,

e genetic and biometric data,

o health data, sexuality, or sexual orientation [10].

Thus, both EU law and Polish law impose limited opportunities for the employer to obtain data
about job applicants from a clearly defined data catalog, beyond which the employer may go
only having the authorization to do so in the provisions of law [35].

3. Research

The purpose of the study was to find out to what extent employers in the process of collecting
data in the job e-application process fulfill the requirements set out in Article 22! § 1 of the
Labor Code. The research method used is content analysis, in this case, the content of
recruitment forms available online, which individual employers use to collect data on
employees. For the purposes of this analysis, a targeted group of offers was selected from
among the offers posted on the pracuj.pl website in the period of 10-12.05.2022. The pracuj.pl
portal is the largest job-seeking portal in Poland, with about 100,000 active job offers from all
over Poland. The selected group consisted of offers for the position of "recruiter” in the location
Krakow (Poland). Offers in which the recruiting function was not a dominant function were not

taken into account in the further analysis.
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In the period mentioned above, there were 123 job offers on the pracuj.pl portal for this inquiry.
In the first stage, it was checked whether the searched offers meet the search criteria - out of
123 search results, 107 concerned job offers for the position of "recruiter” in the location
"Krakow". The remaining results concerned other positions with the word "recruiter" and / or
"recruitment™ in the descriptions, but the job description clearly showed that the offered
positions are not recruiter positions, and only one of the many duties in this position is
participation in recruitment processes. Subsequently, the number of surveyed forms was limited
to forms for a given employer - some employers had more than one recruitment process open
for the position relevant to this analysis. The final analysis covered recruitment forms from 76
organizations (15 organizations had more than one recruitment process open, including two
organizations with 6 different positions in the recruitment area; each organization with several
parallel recruitment processes used the same form for these processes, which was confirmed
during the analysis). The analysis focused primarily on checking whether the data collected as
part of the recruitment process falls within the framework specified by the provisions of the
labor law. At the same time, data that could be a source of discrimination were observed.

The analysis carried out concerned two types of data: data that the employer may legally request
from a job applicant and data that the job applicant provides on his own initiative, fully
autonomously. As mentioned above, the employer can request six types of information about

himself from a job applicant [42].

Table 1. List of data requested by the employer according to Article 221 § 1 of the Labor Code

Data requested by the employer
Type of data Number of %
appearances

First name and last name 76 100,00%

Date of birth 3 3,95%
Contact data 76 100,00%
Education 13 17,11%
Qualifications 15 19,74%
Employment history 15 19,74%

Table 1 shows in how many cases of 76 analyzed forms employers requested particular types

of data. It is obvious that the employer must be able to contact the job applicant. Nevertheless,
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as shown above, the legislator gave the candidate for a job the right to decide what kind of
contact details he will provide to the employer; thus, the employer cannot indicate what kind of
contact details he wants to obtain from the candidate. Therefore, for the purposes of this
analysis, the situations where the employer required the mandatory transfer of at least one form
of contact were indicated as unlawful. Unfortunately, in the case of contact details, only in one
form, these were not mandatory data, therefore, taking into account the above-mentioned formal
conditions, in 75 cases (i.e., 98.68%), employers unlawfully demanded certain contact details

from job applicants.

Regardless of the above data, in 40 cases (i.e. 52.63%), employers asked for other data than
those they may require from job applicants, and in 31 cases (i.e. 40.79%), there were three or
more types of such data which the employer cannot ask the job applicant (one organization

asked for additional six types of information, beyond the legally permitted scope).

At first glance, it may seem surprising that less than 20% of employers ask about education or
previous work experience, which seems to be the key information in the recruitment and
selection process of job candidates. Many employers, although they have the statutory right to
directly demand these data, decide not to use this right by obtaining data of interest to them in

a different way, as described below.

A separate issue is the processing of data that the candidate has provided as part of the
recruitment process autonomously of his own free will. For this purpose, employers use the
option of uploading their own CV, and / or a resume, and / or a cover letter to the application
form. From among the analyzed forms, all the forms required the candidate to submit a CV; in
addition, in 34 cases (i.e., 44.74%), the candidates could also attach other documents at their
discretion. This form of obtaining data about candidates is compliant with applicable law, as it
gives the candidate full autonomy in choosing information about himself that he wants to share
with his future employer. For the legality of processing the data obtained according to the
GDPR, the candidate must only include his/her consent to the processing of personal data
contained in the documents sent [26]. In this way, employers obtain the most important
information for them regarding the candidate's education, qualifications, or professional
experience, as well as other data that the candidate considers important in the recruitment

process.

It is also worth taking a review look at the redundant and illegal data that employers obtained.

The data expected by the employer included, among others:
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e question about ethnicity (1 case)

e candidate's photo (2 cases)

e having a work permit at a given location (2 cases)

e nationality (2 cases)

e candidate’s age (2 cases)

o preferred form of cooperation: Employment contract or B2B (4 cases)
e candidate’s gender (4 cases)

e addresses of candidate's profiles on social media (7 cases)

e salary expectations (14 cases)

e site of residence (23 cases)

Employers probably see the need to collect the above-mentioned data; however, from the point
of view of the provisions of the Labor Code, collecting these data is against the law. Particularly
surprising is the scale of asking about the place of residence of a job candidate (30.26% of
cases).

4. Employment Discrimination

Limiting the scope of the candidate's personal data that can be processed by the employer,
introduced under the Labor Code, is intended to prevent discrimination in the recruitment and
selection process of employees [13]. According to the provisions of Article 94 of the Labor
Code, the employer is obliged, among others, to counteract discrimination in employment, in
particular due to sex, age, disability, race, religion, nationality, political beliefs, membership of
trade unions, ethnic origin, religion, sexual orientation, as well as due to employment for a fixed
or indefinite period, or full-time or part-time [42]. Moreover, the provisions of Polish labor law
support the employee as well as the job candidate in the fight against discrimination, because
the employee/candidate does not have to prove that he has been a victim of discrimination - the
employer is responsible for proving nondiscrimination. The employee/candidate should only
indicate the facts supporting the allegation of unequal treatment, and the employer must provide
evidence that the decision was guided by objective reasons in relation to the
employee/candidate [4].

Taking into account the above analysis, more than half of the employers in the surveyed group
obtained redundant data from job candidates, apart from those they are entitled to obtain,
including data explicitly indicated in the provisions of the Labor Code as data that may be a

potential source of discrimination. Therefore, candidates may have doubts about whether these
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data are used for the substantive evaluation of their application or whether they may be a source

of discrimination in the recruitment process.

Bearing in mind the above analysis, most of the redundant data are almost single cases from
different categories, and although it is obvious that in the light of the law these data should not
be collected, most of these categories can be treated as marginal due to the frequency of their
occurrence. Therefore, particular attention should be paid to the frequency of obtaining
information about the place of residence from a candidate for a job. In the author's opinion, it
is difficult to find a substantive justification for obtaining this information, yet a significant part
of the analyzed employers (about 30%) decide to obtain such data. This may give rise to a
suspicion that this type of data may be used to select candidates for work not only because of
their substantive skills, but also because of the distance between their place of residence and
their place of work. Research shows that this kind of discrimination exists in both the case of
distance to work [31] as well as residing in specific districts, socially considered "better" or
"worse" [6].

The problem of discrimination in employment is even more important because the development
of technology, especially the use of Al in recruitment, may raise doubts about to the integrity
of the entire process. It may also affect the candidate’s trust in the process and in the employer
[22]. This is especially important because the Al technology used in the recruitment of
employees has often turned out to be unreliable and discriminated against job candidates, such
as in the case of the Al tool used in the recruitment by Amazon, which turned out to discriminate
against candidates based on gender [29].

5. Conclusions

Regardless of whether the recruitment is carried out entirely by humans or by Al, the key
element is the amount and quality of data obtained about the candidate for a job, thanks to which
candidates can be selected. Hence, it becomes necessary not only to obtain comprehensive data
about the candidate but also to ensure that these data are collected legally and relate to
substantive key issues for a given position. The last issue is particularly important for job
applicants who assess to what extent the recruitment process checks their knowledge and skills
useful in the job for which they apply [36]. Already research conducted in the 1970s indicated
that employees assess the fairness of decision-making processes in an organization through the
prism of the quantity and quality of data collected and processed as part of the decision-making

process [25]. The honesty of the applied procedures and the fairness of the recruitment results
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obtained affect the reaction and behavior of the candidates for work during and after the
recruitment process, both among the candidates accepted for work and rejected during the
process [41]. This is important for candidates who join the organization as a result of the
recruitment process - assessment of the fairness of the recruitment process may affect their
intentions to stay in the organization or look for a new job [16]. This is even more important,
as 60% of job applicants have bad recruitment experiences, and more than 2/3 of them share
their feelings on the Internet [28]. Furthermore, 41% of candidates with negative recruitment
experience expect to resign from the goods and services provided by employers that were the

source of such experiences [38].

This study is only an attempt to present the problem of legally collecting data on job candidates
in the Polish market. In the future, this topic should be a field for further analysis, both in the
context of obtaining data in recruitment processes for specific positions, as was the case in this
study, as well as in selected sectors of the economy or the geographical location of the
workplace. As research conducted in Spain shows, the introduction of antidiscrimination
provisions in recruitment improves the situation of candidates on the labor market, but the
acquisition of data as part of e-recruitment may still raise doubts as to the discrimination of job
candidates on the basis of such collected data [15]. Therefore, it seems important for researchers
to increase their interest in this aspect of the recruitment process, and for organizations

conducting recruitment processes to approach their implementation more carefully.
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